CHAPTER III
SOME THEORETICAL CONCEPTIONS OF FEDERALISM
When trying to find a working concept of Federalism two pitfalls have to be avoided: (a) We are not to adopt the definition of Federalism as developed in academic German constitutional theory, for this theory begged the question by making its concepts dependent on German reality, and had to give the name "federal" to solutions whose federal character is an object of our investiga* tion. (b) Neither can we start from Kelsetfs Pure Theory of Law^ which* while avoiding the logical contradictions of the official theory., by its extreme formalism deprives its concepts of any sociological meaning. Our method will be definitely historico-empirical, that is to say, we shall approach the historical phenomena with a tentative definition of" Federalism " which does not superimpose a preconceived idea upon them. We shall rather start from those features which were in general practice identified with federalist ' constitutions, and shall not doubt their " true "federal character because they do not comply with requirements over and above the minimum needed in order to secure a working definition.
(a)   CURRENT  INTERPRETATIONS  OF  FEDERALISM  IN  GERMAN LEGAL THEORY
For the study of the historical -experiences of Central and Eastern Europe in the field covered by this book we need a general theoretical framework that will help us to select the material relevant to a study of federalism from the various attempts at reorganisation. It will be best to start from definitions that have grown in the soil of our study itself, rather than, for example., from American theories that are not likely to reflect the conditions prevailing on the European continent, however much they may have influenced theoretical thought.1 Unfortunately, we have to construct such a framework almost exclusively from the theoretical reflection of a single one among the practical studies in federalism that we are to investigate, and that not the most successful of them. Continental theory of federalism kept within the limits of legal analysis. In Imperial Austria federalism remained a mere political programme, never requiring detailed elaboration in legal theory- Soviet Russia considered essential the sociological rather than the legal interpretation of political forms. Many of her conceptions of Constitutional law were borrowed from abroad, especially from German theorists, The original contributions made by Austrian and Russian Marxists
* See below, pp. 23, 36 and 59. 20